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David Lucas (Lucas), appeals pro se the district court’s denial of a petition

he described as a “Petition for Rule 27 Pre-Action Discovery,” seeking the results
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of a DNA test allegedly performed by the Navy in 1989.  The district court denied

relief under Federal Rule of Civil Procedure 27.  We have jurisdiction pursuant to

28 U.S.C. § 1291.  We review the district court’s decision to grant or deny a

petition  under Rule 27 for an abuse of discretion.  See Campbell v. Blodgett, 982

F.2d 1356, 1358 (9th Cir. 1993).  We affirm. 

The district court did not abuse its discretion in denying Lucas’s Rule 27

petition.  Lucas failed to establish the threshold requirement of Rule 27 that he

expects to be a party to an action but is “presently unable to bring it or cause it to

be brought.”  Fed. R. Civ. P. 27(a)(1).  Moreover, Lucas, as a prospective plaintiff,

cannot utilize Rule 27 as a discovery mechanism for a future complaint, and he

points to no authority allowing a prospective plaintiff to utilize Rule 27 in the

manner he requests.  See Nevada v. O’Leary, 63 F.3d 932, 933, 935-36 (9th Cir.

1995) (holding that Rule 27 is not appropriate where “the petitioner seeks

discovery of unknown information that the petitioner hopes will assist it in the

future when the petitioner applies for judicial relief”); Martin v. Reynolds Metal

Corp., 297 F.2d 49, 55 (9th Cir. 1961) (“The position of one who expects to be

made a defendant is different, and we think that such a defendant should be, and is,

entitled to use the Rule, upon a proper showing, to preserve important testimony

that might otherwise be lost.”).
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Lucas insisted in the district court and before us that his petition is not a

habeas petition, and we do not consider it to be such.

AFFIRMED.


